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: Re: MIRC's Posxtlon on Defimtmn of Sohd Waste

Dear Charlotte

' As a follow-up to our meetmgs carlier this summer, attached for your review and
con31derat10n is a position paper summarizing the Metals Industries Recycling Coalition’s..
 (“MIRC’s”) position on revising the Resource Conservation .and Recovery Act (“RCRA™)

- Definition of Solid Waste (“DSW™) consistent wrth Assoczanon of Battery . Recyclers v. EP4

E (“4BR”), 208 F:3d 1047 (D.C. Cir. 2000).

.~ MIRC represents the interests of a srgmﬁcant percentage of the U.S. metals mdustry, and
has long been involved in the DSW issue. As we have discussed, and which is further described
in the paper, MIRC supports the DSW reform efforts but believes that the “Environmental
Protection Agency’s stated focus is far too narrow. Instead of’ limiting relief only to materials
recycled in a “continious mdustnal process within the generating industry,” a better approach,
" and one more consistent with ABR, is to exempt from RCRA all secondary materials that are

"‘legrtunately’ recycled We have outlined in the paper legitimacy cnterra that MIRC supports

. Again, we appreciate . your efforts and look forward to workmg with you on thxs issue.
Please call me if you have questlons, comments or need addltlonal mformatron

‘ Smcerely

. ChetM. Thompson
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Ccer Honorable Marmanne Hormko Assrstant Admuustrator OSWER
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L 1 INTRODUCTION

, On behalf of the Metals Industnes Recyclmg Coa11t10n (“MIR Y, thls posmon paper
responds to the Environmental Protection Agency’s (“EPA’s™) call for comment on its stated
intention of reévising the Resource Conservation and Recovery Act (“RCRA”) definition of “solid -

- waste” in the wake of the United States Court of Appeals ruling in Association of Battery
Recyclers v. EPA (“ABR™), 208 F.3d 1047 (DC Cir. 2000). - The MIRC supports EPA’s efforts to
-.-define its RCRA authority and to remove regulatory disincentives to envnonmentally-sound
recycling. For the reasons discussed below, however, MIRC believes that limiting relief to -

.- materials that are recycled in a “continuous industrial process within the generating industry™ is

_inconsistent with 4BR, as well as other D.C. Circuit cases, and would provide only limited relief

“to the metals mdustry, the United States’ largest recycler. If EPA is committed to increasing
. envuonmentally beneficial recycling, it.should exclude ﬁom RCRA regulatlon all materials that
are “legmmatel recycled oo

MIRC is an ad hoc coalifion of metals compames and trade assoclatlons Its membershlp
includes representatives of -a wide cross section.of the metals industry, including iron and steel,’
_copper and brass, nickel and nickel alloys, nonferrous foundries, and other metals recyclers.
~ MIRC was formed in the early 1990s specifically to work with EPA’s Definition of Solid Waste
-~ Task Force and to provide EPA with the metals mdustry S perspecnve on RCRA recychng and
N ways to encourage envuonmentally—beneﬁcml recychng o o

I LIMITING RELIEF TO MATERIALS THAT ARE RECYCLED IN A
© . “CONTINUOUS' INDUSTRIAL PROCESS WITHIN THE GENERATING -
- INDUSTRY” IS INCONSISTENT WITH D.C. CIRCUIT CASE LAW AND .
'WOULD NOT FURTHER EPA’S GOAL OF FOSTERING INCREASED REUSE
- AND RECYCLING -

: - -In its March 13, 2002 Federal Regzster notice, EPA announced its intention of prov1dmg _
- RCRA relief to matenals that remain in use in a “continuous industrial process.” Subsequently,
EPA narrowed its focus even further, publicly stating its intention-of limiting relief to materials

" recycled in a “continuous industrial process within the generating industry.” EPA has since

solicited comments on what that phrase means and on how “generating mdustry” should be
-defined. In particular, EPA has requested commients on whether “generating industry” should be

* limited to two, three, or four digits under the North Amencan Industry Clas&ﬁcatmn System» ,
(“NAICS”) ' B ,
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MIRC does not - support exemptmg from RCRA only materials that are recycled in
“continuous industrial processes within the generating industry” or deﬁmng “generating
industry”. by one or more NAICS codes. EPA’s focus should be on the legitimacy of the.
_recycling activity, not on the relatmnshlp between generators and recyclers as defined by NAICS "
_ codes. . Exempting all Iegltlmate recyclmg would put “recov back mto ‘the Resource'

: 'Conservauon and Recoverjy Act o

A , Case Law Does Not Support Basmg RCRA Jurlsdlctlon on Whether Materlal ,
Is Recycled in a Contmuous Industrlal Process Wlthm the Generatmg -
' Industry o _

EPA’s prehmmary dec131on to hmlt any future RCRA exemptxon o matenals recycled or
used in a continuous industrial process within the generating industry is based on the Agency’s
interpretation of the D.C. Clrcmt’s holding in ABR and its earlier decisions in American Mining -

Congress v. EPA (“AMC ! Amerzcan Petroleum Institute v. EPA (“APD), 2 and American -

Mining Congress v. EPA - (“AMC IT )2 Although these cases, partlcularly AMC I, dealt w1th_ :
. whether EPA has RCRA jurisdiction over materials recycled in “continuous industrial process”

" within the “generating industry,” the holdmgs of those cases were not so limited. Rather, the -
- “thrust of the cases is that Congress limited EPA’s RCRA authority to materials that are

. “discarded” by being dlsposed of, abandoned, or thrown away, and, as the ABR court spec1ﬁca11y'
: _stated matenals destmed for recychng are ¢ lamly not in that category C ‘

_ - The AMC’ I case was the ﬁrst tlme the D.C. Circuit had an opportmuty to look at EPA’
' IRCRA jurisdiction over recyclable materials.” At issue in AMC I was whether EPA has RCRA
- authority to regulate materials reused or recycled onsite within an industry’s ongoing production -

" process. Answering ‘this ‘question in the ‘negative, the Court held that RCRA “reveals clear -

Congressional. intent to extend EPA’s authority only to materials that are truly discarded,
disposed of, thrown away, or abandoned.” The Court noted that the intent of RCRA was'to help

 states deal with solid waste disposal by encouraging alternatives to disposal, such as recycling, . -
~ and-that to fulfill these purposes, EPA need not regulate matemals that are recycled and reused in

an ongoing manufacturing or industrial process because they “have not yet become part of the .
“ waste disposal problem; rather they are destined for beneﬂclal reuse or recyclmg ina contmuous-
process by the generatmg mdustry ltself ” : :

: EPA apparenﬂy believes. that AMC I's holdmg apphed only to matenals immediately -
‘recycled in a continuous process within the generating mdust‘ry' itself. - Interpreting AMC I s0

! 824F.2d41177 (D.C. Cir. 1987).
* 906 F.24729 (. C. Cir. 1990) '-
3 907 F. 2d 1179 (D C. Cir 1990)

4 ABR 208 F 3d at 1053
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narrowly’ is wrong. The AMC Court himted its holding to materials being recycled in a

. continuous industrial process by the generating industry not because those facts were essential to
" its decision, but rather bécause those were the facts at issue in the case.” The Court’s reasoning
- was both broader and more simplistic than EPA makes it out to be: materials that are recycled

are not discarded, and, hence, are beyond EPA’s RCRA authonty The ABR declsmn makes that

: abundantly clear.

: EPA has also cited’ API as further )ustlﬁcauon as to why rehef must be limited to
materials recycled as part of a continuous process in the generatmg industry itself. Again, EPA

o reads the case too marrowly. In relévant part, at issue in APJ was whether EPA correctly
- concluded that, based on AMC I, it had “no choice” but to disclaim RCRA authority over slag

residues generated from the offsite reclamation of RCRA hazardous waste K061. The APICourt

_held that “[blecause the EPA mistakenly concluded that our. case law [AMC I] left it no .

- discretion to interpret the relevant statutory provisions, we are constrained to remand” the rule.®
. Importantly, the Court remanded the rule not because of what EPA concluded, i.e., that K061 is
- no longer discarded when it arrives at a facility for metals reclamation, but because of the
justification: it gave for arriving at its conclusion, i.e., that AMC I left it no choice. The Court

noted that-its decision may have been different had EPA justified its decision not to regulate
K061 on-other grounds. - The API Court used the tetminology that EPA clings to, i.e., “ongoing

- manufactunng or industrial process” within the “generating industry.” But, again, not because it

was paramount to its decision, but because it was quoting AMC I. APP s message is the same as

" AMC Is, ,namely, EPA’s RCRA authority necessarily extends only to matenals that have been
‘ dlscarded by being dlsposed of, abandoned, or thrown away, and not to recycled matenals

AMC 11, the next in the hne of D.C. Circuit cases on th1s toplc, remamed loyal to AMC I's

- core message that EPA’s RCRA jurisdiction extends only to “discarded” materials. - At issue in-

AMC - II was whether EPA. unlawfully asserted . RCRA jurisdiction over three mining waste

~streams that were typically managed in surface impoundments and that were potentially recycled
. in the future. EPA argued that because the materials were stored in surface impoundments from
- where they could leach and contaminate the environment, they constituted “discarded” materials .
, .subject to RCRA regulation: Petitioners dlsagreed ‘arguing that AMC I precluded EPA from
asserting RCRA jurisdiction over the materials since they may be recycled. In siding with EPA,
~thé Court noted that the “potential reuse™ of a material is not enough under AMC I to prevent
'EPA from classifying a material as “discarded.” . The Court went on to conclude that EPA’s
determmatlon that the materials are “not part of ongoing industrial processes” and are “part of -
: _the waste d1sposal problem ‘was reasonable and consistent with the purposes of RCRA. The

Speciﬁcally, fhe pefroleuin iﬁdustl'y ‘arg-ued that EPA’s definition of solid waste would
improperly regulate various hydrocarbon materials ‘recycled back into the refining process.
Similarly, the mining industry argued that EPA’s definition of solid waste would Imperxmss1b1y

- regulate reprocessed ore and recycled metal—beanng dusts

6 4PL, 906 F. 2d at 741.
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AMC I Court d1d not contract AMC I Rather, 1t snnply found that the matenals at issue had

| " indeed been discarded and that potential future recycling was not enough to escape RCRA. Had

~ the facts been different, and the matenals routmely recycled the Court’s holdmg hkely would
, have mnrored AMcr . : ,

The Court s most recent holdmg in ABR reiterates the law estabhshed by its earher cases:
matenals that are not “disposed of, abandoned, or thrown away” are not “solid wastes,” and,

. therefore, are not subject to RCRA. By focusing so narrowly on the phraseology “continuous -

industrial process” with the “generating industry” and insisting that any revisions to RCRA fit

- neatly within such a rubric, EPA is-falling into the same trap that ABR warned against, namely,
.to parse its opinions as “though we were dealing with a statute.” It is also missing the broader

, ﬁndmgs of the case law and the opportumty to fix the DSW issue once and for aII :

As dtscussed in more detail below MIRC believes that a beﬁ:er approach one that would ‘
be consistent with the above case law; would be to exclude from RCRA all materials that are
" “legitimately” recycled regardless of the relatronshlp between the generator and the recycler. '

. B. A NAICS—Based Approach for Defining EPA’s. RCRA Junsdlctlon Woeuld
‘ Slgmﬁcanﬂy Limit Metals Recycling : A

: "MIRC also opposes EPA’s proposal to use the North Amerloan Industry Class1ﬁcatzon ‘
B System (“NAICS”) to deﬁne “generating industry” for RCRA jurisdictional purposes. First, as
“discussed above, to promote recycling and to be consistent with the D.C. Clrcult Court’s
mandate, EPA ‘should concentrate on whether and how a material is recycled, as opposed to
' limiting itself to the narrow notion of what constitutes a “continuous industrial process within the -
generatmg mdustry * Second, a NAICS-based approach, partlcularly one based on three or more -
digits, is 1]1 sulted for the complex nature of metals recyclmg o ‘

As elements, metals are mﬁmtely persrstent and can alWays be 'recycled._ Moreotze‘r,,

o . unlike other types of recycling, metals recycling Spa.ns and crosses over all six NAICS codes.
- -For example, some metals recycllng, particularly in the mining industry, occur onsite and thus

* within identical NAICS codes. Other metal-bearing materials pass from -primary ‘metal
producers to secondary metal producers, and, thus; are recycled within the same two-digit or”

. three-digit NAICS codes. Other forms of metal recycling, however, do not even share two digits

- '(e.g, metal catalyst from petroleum industry recycled by metals industry) and, in some cases, not
even. one NAICS digit (e.g., metal-bearing matenals generated within the mining industry and -
‘recycled within the secondary metals mdustry) Consequently, summanly concluding that only
- those that share at least three NAICS digits are within the same generatlng industry” and hence
out31de of RCRA, while all others are RCRA regulated would have major rarmﬁcatlons for the

T The complex web of metals recyehng is best deplcted in a diagram (commonly referred to as
.the “spaghetti” diagram) that was included in a study of metals recyolmg condu,cted by
- Dr. Robert A. Frosch of Harvard Umversnty See Attachment 1. _ '
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: :lmetals mdustry Tt would also lead to the absurd result that the recyclmg of vutually 1dent1cal
- materials by the same recycler would be regulated differently based only on the NAICS code
~ from wh1ch they were generated. .

Ifa metal-beanng materral is being recycled it is not bemg discarded; nor should be .
- treated as such. Provided materials have not become part of the waste disposal problem by being
- abandoned or disposed of, why should it matter whether the generator and recycler share two o

| ‘ —'_-three or four NAICS codes"

ML ALL LEGIT IMATE RECYCLING SHOULD BE OUTSIDE OF EPA’S RCRA .
- JURISDICTION ' '

- To be consrstent w1th the D.C. C1rcu1t’s case law all materials that are “legmmately” .
recycled should be outside of EPA’s RCRA subtitle C regulation. Legitimately recycled materials,
‘per ABR, are not “discarded” and thus cannot be “solid or-hazardous™ wastes. In the context of
- metals recyclmg, MIRC offers the following criteria for determining whether recycling is
. legitimate: - ' o : ' o

1. :the recyclmg facxhty must produce a matenal ‘suitable for return. to
: commerce or for use by the recycler, either as an ultlmate product or as a
feed matenal for an mdustnal process; - .. :

2. the recyclable matenal must meet process specifications established by the
C 'recycler relating to one or more of the products of the r_ecyclingprocess;

3 L the materlal cannot be “speculatrvely accumulated”

4, the recyclable matenal must be handled in a manner to rmmrmze loss of that
. material consistent with mdustry practrces ’ :

5. the recycler must mamtam adequate busmess records relating to the'recelpt » _
) * and processing of the recyclable material and the sale. or use of the recycled :
product or feedstock, and :

6. . the product manufactured from the recyclable material must meet |
‘ specdicatmns established for itsuse as a a process feedstock or in commerce
_asa product :

. Agam, the purpose of these cntena would be to establish that the recyclablc matenal has not
“-been “discarded” and is being beneficially recycled. Materials and recycling activities that cannot -

. ‘meet the above criteria would presumphvely be ~considered “waste like” and subJect to RCRA :

: subtltle C requrrements
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7 CONCLUSION |
MIRC applauds EPA for rewsmng the “deﬁmtlon of sohd Waste” issue. Howevef,

_ EPA’S stated -approach of narrowly mterpretmg ABR to exclude from RCRA .subtitle C
- jurisdiction only those materials that are recycled in a “continuous industrial process within the

' _generating industry” is' misplaced and will not achieve EPA’s “goal of encouragmg

environmentally-sound recycling. EPA should instead focus on ABR’s broader meaning, i.e., (1)
a material is not subJ ect to RCRA unless it is discarded by being abandoned or thrown : away; and
(2) a material that is recycled is not discarded. EPA can fulfill the court’s mandate, promote
. recycling, and adequately protect the environment by takmg the position that all materials that N
are legltnnately recycled, as deﬁned above are out51de of EPA’s RCRA subtlﬂe C _]unsdlcuon '

MIRC appremates the opportumty to prov1de these comments and looks forward to.
~working with EPA on this extremely important topic. If you have questions or comments, please
. contact Chet Thompson (202) 342-8815 or J ohn Wittenborn (202) 342-85 14 :

Attach_ment
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© July 12,2002

Program Analyst

. U.S.-Environmental Protectlon Agency
"~ 401 M Street, S.W. - .

Washington, D.C. 20460

Re:  Definition of Solid Waste
. Dear Tracy '

- Thanks for the heads up regarding next week’s mtemal Envnonmental Protectlon Agency
(“EPA™) meetings regarding the Definition of Solid Waste. As we discussed, members of the
Metals Industries. Recycling Coalition (“MIRC™) continue to believe that to promote recycling

- and to be consistent with the D.C. Circuit Court’s mandate, EPA should think broadly and focus

on how a material is recycled, as opposed to limiting itself to the short—51ghted notion of what -
constitutes a “continuous industrial process within the generating industry.” It should not matter
jurisdictionally whether a. metal-bearing material. is  generated and recycled within the same
+ - North American Industry Classification System (“NAICS™) or whether it is generated in one and-
~ rtecycled in another, particularly when metals are concerned. . All that should matter is that the
. matenal is being legmmately recycled and not dlscarded

Because of the relatlvely short turnaround t1me we were not' able to prepare a-
: comprehenswe detailed response. - Instead, I- have enclosed two documents. The first is the
somewhat famous “spaghetti diagram.” The d1agram which was prepared by Robert A. Frosch
. of Harvard University, depicts the complex flow of metals within the metals processing mdustry
~ The diagram does not include NAICS codes, but it should be obvious from the diagram what a
_ significant impact a nArrow deﬂmtlon of “generatmg mdustry” would have on’ the metals
mdustry : :

Second; 1 have enclosed some brief examples of metals recyclmg that demonstrate the
fundamental flaws of a NAICS-based approach. "~ Some are from entirely within the metals -
industry, and others involve multiple industries. The MIRC plans on developmg addltlonal .

‘ examples over the cormng weeks, which we will be glad to share W1th you. -
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Again, thanks in advance for your help on this matter. Please let me know how else we -
can be of assistance. - o R

~ Sincerely,

Wy

~ Chet M. Thompson

Enclosures
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 RECYCLING EXAMPLES -

I Examgle #l Cogper Recychng

_ In this example slag, skmumngs and drosses from a pnmary copper smelter are recycled ina.

- secondary copper foundry, whose secondary materials are, in turn, recycléd by a secondary .
o copper ingot maker. As you can see from the dlagram a three-d1g1t NAICS system would work :
A in tlus scenano, but not a four—drgrt one. : -

P‘rimarySmelter_‘ . . E Foundry» I : Ingot Maker
331411 - | —> s, | > | - 331423

- Examae 42 F006 Recvclirlé |

In this example FOO6 sludges frorn metal plater are recycled by secondary nonferrous smelter

A two-drgrt NAICS Works but anythmg more specrflc would not.-

F006 Sludge ', -- SRS .SecOndarySn-ielter'-, |
S t::> TS

) Exmngle #3 Sgent Catalyst Recychng ‘

“In tlus example spent metal catalyst from the petrochemlcal mdustry is recycled to recover the
nickel values in a secondary nonferrous smelter. Here, not even a two—drglt program would

' " ~ work. The focus should be on the recyclmg operatlon, not NAICS

‘_ Petrochemlcal Catalyst . :> - Secondary Smelter o " -
, 324110 | T VAo 331492 |

EXalee #4»Chromiurr1 Dichrorrrate Recycling -

| ‘Spent chrormum plgment recycled by nonferrous smelter Here again, even a two drgrt regune‘ :

would not work. .

,Pigment Industry | o ' R _Smelter,-'- “ ”
L :> | 331492 |
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_: Figure 2, The mnumsma,&m@ﬁms indicates the flows of metals among a sample of metals processors in New England. The arrows indicate the direction of the flow, while _
AT . the number of lines indicate the magnitude. Note the presence of waste reclaimers, dismantlers, and scrap-dealers that allow for system closure. Source: Frosch, R.A.,
oo : Clark, W.C., Crawford, J., Tschang, T.T., and Weber, A,, 1996, The _aacmim__mno_o@ of Metals: A reconnaissance, From a talk delivered at the Royal Society/Royal
.. Academy of Engineering meeting, May 29-30, London, UK, P L o . - RO




